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37 CFR 1.701 APPLICATION FOR PATENT TERM EXTENSION 

I. Statement of the Precise Relief Requested 

The patentee requests that the Director change the extension of patent term under 37 CFR 

I. 701 to 1165 days. 

II. Material Facts in Support of the Petition 

1 . The Director determined a patent adjustment of 876 days, under 35 USC 154 (b), 
as noted on the issue notification dated May 18, 201 1. 

2. 35 USC 154 (b) applies to patents filed on or after May 29, 2000. 

3. The subject application was filed February 17, 1999, therefore 37 CFR 1.701, 
which covers applications filed on or after June 8, 1995 and before May 29, 2000, is applicable 
to determine patent term extension. 

4. 37 CFR 1 .701 (a)(3) states in pertinent part: (a) A patent, other than for designs, 
issued on an application filed on or after June 8, 1995, is entitled to extension of the patent term 
if the issuance of the patent was delayed due to: Appellate review by the Board of Patent 
Appeals and Interferences or by a Federal court under 35 U.S.C. 141 or 145, if the patent was 
issued pursuant to a decision in the review reversing an adverse determination of patentability 
and if the patent is not subject to a terminal disclaimer due to the issuance of another patent 
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claiming subject matter that is not patentably distinct from that under appellate review. 

5. 37 CFR 1 .701 (b) states: "The term of a patent entitled to extension under 
paragraph (a) of this section shall be extended for the sum of the periods of delay calculated 
under paragraphs (c)(1), (c)(2), (c)(3) and (d) of this section, to the extent that these periods are 
not overlapping, up to a maximum of five years. The extension will run from the expiration date 
of the patent." 

5 A. 37 CFR 1 .701(d) states "(d)The period of delay set forth in paragraph (c)(3) 
shall be reduced by: ... (2)Any time during the period of appellate review, as determined by the 
Director, during which the applicant for patent did not act with due diligence. " 

5B. 37 CFR 1 .704(b) states that "an applicant shall be deemed to have failed to 
engage in reasonable efforts to conclude processing or examination of an application for the 
cumulative total of any periods of time in excess of three months that are taken to reply to any 
notice or action by the Office making any rejection, objection, argument, or other request, 
measuring such three-month period from the date the notice or action was mailed or given to the 
applicant". 

USPTO DELAY 

6. On March 19, 2007, the applicant filed a notice of appeal. 

7. On August 27, 2010, the USPTO mailed a BPAI decision on appeal, reversing the 
rejections. 

8. The total USPTO delay spans March 19, 2007 through August 27, 2010; and the 
total USPTO delay is 1257 days. 

APPLICANT DELAY 

9. On May 14, 2007, the USPTO mailed a pre-brief appeal conference decision. 

10. On November 14, 2007, the applicant filed an appeal brief. 

1 1 . The total applicant delay spans August 14, 2007 through November 14, 2007, 
which is 92 days. 

III. Reasons Why the Relief Requested Should be Granted 
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The term extension applicable under 37 CFR 1.701 is calculated as follows: 

12. 37 CFR 1 .701 (b) states: "The term of a patent entitled to extension under 
paragraph (a) of this section shall be extended for the sum of the periods of delay calculated 
under paragraphs (c)(1), (c)(2), (c)(3) and (d) of this section, to the extent that these periods are 
not overlapping, up to a maximum of five years. The extension will run from the expiration date 
of the patent." 

13. 37 CFR 1 .701 (c)(3) The period of delay under paragraph (a)(3) of this section is 
the sum of the number of days, if any, in the period beginning on the date on which an appeal to 
the Board of Patent Appeals and Interferences was filed under 35 U.S.C. 134 and ending on the 
date of a final decision in favor of the applicant by the Board of Patent Appeals and Interferences 
or by a Federal court in an appeal under 35 U.S.C. 141 or a civil action under 35 U.S.C. 145. 

14. As noted in facts 6-8 above, as applied to facts 12 and 13 above, the total 
USPTO delay is 1257 days. 

15. The net USPTO delay is 1257 days less 92 days, or 1 165 days. The applicant is 
entitled to 1 169 days of patent term extension under 37 CFR 1 .701 . 

16. Exhibit 1 attached hereto is an image of the Transaction History tab of PAIR for 
this application, showing the dates noted herein above. 

IV. Conclusion 

The net patent term extension is 1 165 days. 

V. Fee under 37 CFR 1.18(e) 

An EFS credit card authorization in the amount of $200 is submitted herewith to cover 
the fee for filing an application for the patent term adjustment. 

Respectfully submitted, 
/BruceMargulies/ 

Date 6/23/2011 BRUCEMARGULIES 

Printed: June 23, 201 1 (10:58am) Reg. No. 64,175 Attorney of Record 
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United States Patent & Trademark Office 

Exhibit 1 
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